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Background

The Health Care Consumers’ Association (HCCA) is a health promotion agency
and the peak consumer advocacy organisation in the Canberra region. HCCA
provides a voice for consumers on local health issues and provides opportunities for
health care consumers to participate in all levels of health service planning, policy
development and decision making.

HCCA involves consumers through:
e consumer representation and consumer and community consultations;
e training in health rights and navigating the health system;
e community forums and information sessions about health services; and
e research into consumer experience of human services.

We shared the terms of reference and the summary of the legislative changes with
members of our Health Care Policy Consumer Reference Group. We have drawn on
this input in preparing our response.

Please do not hesitate to contact us if you wish to discuss our submission further.

Contact

Darlene Cox

Executive Director
darlenecox@hcca.org.au

Anna Tito
Policy Officer
annatito@hcca.org.au
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1. Executive Summary

The Drugs of Dependence (Personal Use) Amendment Bill 2021 (The Bill) is a taking
a much-needed step in the right direction towards harm minimisation and improving
community outcomes in the ACT. The evidence shows that countries that
decriminalised minor drug offences saw significant financial savings, less
incarceration, significant public health benefits, and no significant increase in drug
use. However, the Bill doesn’t address all the complexities of alcohol, tobacco and
other drug (AOD) policy in the ACT. This submission highlights a number of these
community concerns, including the need for:

Drug policy to take a health and human rights perspective, with a harm
minimisation focus. We want to particularly highlight the need for addiction to
be treated as a health issue.

Increased investment in AOD treatment and harm reduction services, like
residential rehabilitation, day services, residential withdrawal, counselling and
education programs.

Considering investment in alcohol and tobacco harm reduction programs, as
alcohol and tobacco still represent the greatest negative health impact from
AOD substances in Australia.

Coordinated work with the local AOD sector to provide targeted programs to
higher use groups e.g. people experiencing homelessness, Indigenous
Canberrans and those living with other forms of social disadvantage.

A comprehensive evaluation of the issues around the supply of illicit
substances, with the intention of identifying mechanisms to reduce harm. This
may include exploring aspects such as contamination, cost and quality and
the flow on effects for people using illicit substances and their interactions with
the criminal elements of society.

Ensuring a proper evidence basis for our drug driving legislation. Currently
there is inconsistency between the research and the current legislation,
particularly in the case of cannabis, but also with other substances which are
on the list for decriminalisation.

It is clear from our consultation that the Government needs to work closely with AOD
services, consumer, family and community groups to ensure that they invest in a
comprehensive harm minimisation approach to alcohol, tobacco and other drugs.
This approach needs to go beyond the decriminalisation for personal use highlighted
in the Bill and tackle the larger issues for AOD users in the ACT for example, access
to AOD treatment services, to ensure that we have the best possible outcomes for
the whole of the ACT community.
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2. General comments

The evidence shows that countries that decriminalised minor drug offences saw
significant financial savings, less incarceration, significant public health benefits, and
no significant increase in drug use?. This is in line with the research conducted in
Australia comparing the social harms and drug use rates in places where civil rather
than criminal penalties for minor cannabis offences are applied?2. The Bill is a taking
a much needed step in the right direction towards harm minimisation and improving
community outcomes in the ACT. However, it doesn’t address all the complexities of
AOD policy in the ACT, nor has it been accompanied by appropriate announcements
of an increased investment in other harm minimisation strategies.

The challenge of minimising harms from alcohol, tobacco and other drug use is best
viewed from a health and human rights perspective. The right to health and access
to health care is set out in the Universal Declaration of Human Rights, Article 25.14,
the International Covenant on Economic, Social and Cultural Rights, Article 12° and
the United Nations Declaration on the Rights of Indigenous Peoples, Article 246, In
the explanatory comments the UN Committee on Economic, Social and Cultural
Rights clarifies the idea of the “right to health” stating:

“the right to health embraces a wide range of socio-economic factors that
promote conditions in which people can lead a healthy life, and extends to the
underlying determinants of health, such as food and nutrition, housing, access to
safe and potable water and adequate sanitation, safe and healthy working
conditions, and a healthy environment.”

The World Health Organisation (WHO) in its constitution has a similar understanding
of the “right to health defining heath as:

“a state of complete physical, mental and social well-being and not merely the
absence of disease or infirmity. The enjoyment of the highest attainable
standard of health is one of the fundamental rights of every human being without
distinction of race, religion, political belief, economic or social condition.”

In treating health care as a right, we acknowledge that to deny this care for people
with an addiction is a breach of their rights. This means that it is critical that funding
for treatment and harm reduction services, like residential rehabilitation, day
services, residential withdrawal, counselling and education programs be high enough
to meet the demand for these services. Many specialist AOD services in the ACT are
chronically underfunded and subsequently have long waiting periods for people
seeking access to their services. Ensuring that these services are funded
appropriately will help make sure that people seeking treatment for AOD issues are
able to access the health care they need.

The Bill is only part of the picture. There are several other issues that impact the
Bill's ability to really support harm minimisation. These include:
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e The difficulties in accessing drug/addiction support in the ACT.

e The supply aspect of drug use, particularly the difficulty in accessing a quality
supply.

e The possible legal issues for people who may get caught between conflicting
federal and ACT provisions on drug possession.

e Challenges around the length of time drugs are detectable in the blood stream
beyond their impact on capability, resulting in issues around drug driving
convictions.

e Alack of a clear evidence base for personal use amounts allowed in the Bill.

e Recognising that those who suffer social disadvantage are more likely to be
affected by drug addiction.

This list highlights that the Bill, if it passes, will present a number of opportunities and
challenges for implementation. It is vital the ACT Government work closely with local
AOD specialist services, organisations that work with at-risk groups and the wider
community to ensure that we can achieve the greatest possible harm reduction
around AOD for the Canberran community.

This submission touches on many of the inquiry’s terms of reference (ToR). It is
divided into two main parts: Section 2 highlights the high-level issues raised by
consumers; and Section 3 highlights specific issues that were of key concern to
consumers and have particular importance to the implementation of the Bill when
looking at it from a harm minimisation approach.

3. Consumer Highlighted Issues

People with a drug addiction primarily have a health issue. The research shows that
taking a health focused and harm minimisation approach to drug policy is key to
improving the individual and societal outcomes. Decriminalisation of minor drug
offences and investment in appropriate health and social services has shown to have
a dramatic impact on reducing incarceration rates and financial costs to the
community, as well as providing significant health benefits®. On top of this the
decriminalisation of minor drug offences also has a larger flow on effect, with people
who receive notices rather than criminal charges having substantially less negative
employment, relationship and accommodation consequences, as well as less
continued problems with the law'°. However, the funding allocation in Australia is not
in line with these evidence-based strategies for harm minimisation. In 2009/10 it was
estimated that the vast majority of Australian Governments’ drug related expenditure
went into law enforcement at 66%, compared to 2% on harm reduction, 9% on
prevention and 21% on treatment!. In a 2006 report it was estimated that about 22%
of government expenditure on preventing and responding to drug abuse went to the
health sector while 77% went to the criminal justice sector!?. In the ACT, AOD harm
minimisation and treatment programs currently do not have the capacity to meet
demand. With the decriminalisation of minor drug offences, it is likely that more
people will seek to use treatment and harm minimisation services. Itis, therefore,
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important that the funding adequately reflect the demand for these services in the
ACT.

In addition to the inadequacy of funding for services for people seeking to manage
addictions, and the long waiting times for assistance for counselling etc, people often
fall into the criminal justice system through other related consequences e.g. theft to
purchase the drugs or driving with drugs in their blood stream, even if their driving
ability is not affected. In addition, since the Australian Federal Police administer the
laws in the ACT as well as Commonwealth laws, and there will be a likely
inconsistency between Federal and Territory law in relation to these amendments,
people may be exposed to risk of Federal prosecution, even if the ACT law has
changed. The risk in the ACT of the ACT law being overturned is even greater
because of our status as a Territory.

Related to the public discourse about drug use, we have not yet been able to
overcome problematic behaviours relating to alcohol and cigarette smoking and
other forms of addiction, such as gambling. As part of the health approach to
recreational drug use, we need to develop better messaging and interventions in
these areas. Young people are often particularly unaware of the considerable
physical and mental health risks associated with high levels of substance use,
particularly of those substances they have been told are harmless (like cannabis) or
other legal substances, like alcohol. The peer pressure and other social behaviours
surrounding the culture of drug use can also compound the negative impact of
addictive behaviours.

Where these behaviours adversely affect someone’s engagement with work,
education or relationships, the social impacts of the supply and use issues are
compounded. The public conversation about drug use is often seen as two ends of a
spectrum: either permission or prohibition. To truly implement a health approach, we
need a much more nuanced public dialogue that examines evidence from other
countries that are further along in moving from a criminal justice to a health focus.

In discussing the Bill and inquiry with our members they highlighted a wide range of
challenges and issues that need to be taken into consideration, and these are
outlined below.

Policy Issues

e AOD use disproportionately affects people who are socially disadvantaged
and are likely to have interactions with other government services, e.g. child
protection, which may exacerbate problem drug behaviours?'s.

e It was unclear from the Bill as to the evidence basis for the quantities of drugs
allowed. It is important that the Government work with consumers and AOD
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services to ensure that the amounts listed are in line with actual personal use
amounts.

The ACT needs to look at addiction programs that support a clean supply so
that the focus is drawn to recovery.

The importance of developing a local and culturally appropriate clinical and
residential rehabilitation services for Indigenous Canberrans, consumers
highlighted the possibility of expanding the services available through the
Ngunnawal Bush Healing Farm to include this role. The Bush Healing Farm
recovery model uses culturally appropriate knowledge as well as clinical
knowledge to address the damaging effects of cultural disconnection on the
wellbeing of many Aboriginal young people.

Funding

Current funding levels for harm minimisation and treatment programs are
inadequate.

Funding for mental health services needs to take into consideration the large
overlap between people who use AOD and people who have complex and/or
serious mental health conditions. There needs to be better programs and
more funding available to support women with children in withdrawal and
treatment services. It is particularly important that women seeking treatment
do not risk losing their children to the child protection system because they
are seeking treatment!4,

Services

The ACT needs to continue work on the Supervised Injecting Drug Facility,
that was to be collocated with a Needle and Syringe Program along with
appropriate counselling and support.

The ACT should continue to offer pill testing at various music events for young
people, again with appropriate support from trained counsellors and/or via a
peer education model.

Both pill testing and needle/syringe programs are opportunities for education
and improving health literacy.

Legislation and drug offences

The legal grey area between ACT legislation and federal provisions or federal
over-riding ACT legislative changes may have a negative impact on
consumers, particularly those who are following the ACT law. The question
was raised that if the Australian Federal Police were required to follow federal
rather than ACT laws around drug possession, then it is not clear as to what
would happen to consumers.

Small drug offence notices could be used as education and health literacy
opportunities as well as a chance to connect people with support and
treatment services.

The cost of small drug offence notice fines needs to be set in consultation with
AOD services and consumers to adequately reflect the most affected user
groups. lllicit and problem drug use tends to disproportionately affect those
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who suffer other forms of disadvantage. In these sections of the community
$100 is often an incredibly difficult amount to come by, this may result in
unpaid finds and unnecessary interactions with the criminal justice system.
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3. Additional Related Matters
3.1 Tobacco and Alcohol

Alcohol and Tobacco still represent the greatest negative health impact from AOD
substances in Australia. In 2015 Tobacco use was the highest contributing risk factor
to the burden of disease and injury in Australia at 9.3%, Alcohol use also ranked
highly at 4.5%?°. In contrast illicit drug use only made up 2.7%?%6. While the ACT has
reduced the percentage of people who smoke daily from 18.4% in 2001 to 8.2% in
2019'7 there is still more to be done. These numbers highlight that AOD harm
minimisation strategy needs to include a strong focus on alcohol and tobacco use
and abuse.

As mentioned above, any strategy looking at AOD use reduction needs to take into
consideration that groups experiencing other forms of disadvantage are much more
likely to smoke'® and drink. A 1995-96 study in Melbourne found that 77% of people
who were experiencing homelessness were smokers 74% were drinkers, this
increased to 93% and 87% for those who were living on the streets'®. The study also
showed that rates of injecting drug use, cannabis use, and risky sexual behaviour
was also much higher in those people who were experiencing homelessness and
living on the streets. The ACT Government needs to draw on successful harm
reduction programs from other jurisdictions, like the e-cigarettes program trialled in
the UK?° or the programs evaluated in Sydney?!, and the experiences of its own
AOD services to develop appropriate harm minimisation programs for these high-risk
groups.

Young men are also a key demographic to target when looking at AOD harm
minimisation. Men suffer almost three times the disease burden from alcohol use
disorders than women. For men ages 15-24yrs it makes up the highest non-fatal
disease burden at 11.1% and the second most for men aged 25-44yrs at 9.6%22.
There is also a high prevalence of alcohol and other substance use involvement in
other criminal offences. Across these age groups?3

3.2 Supply

While it is good to see that the legislation begins the journey away from criminal
justice solutions to essentially a harm minimisation/health-based approach, simply
allowing people to carry currently illicit drugs for personal use does not address
some of the most concerning issues that relate to harm minimisation. Two of these
relate to supply concerns:

e While people will be able to carry small amounts of these drugs for personal
use, the quality of these drugs (which are still supplied in an illegal market)
can be a great risk to health, for example, through the inclusion of
inappropriate substances at some point in the illegal supply chain. In North
America and Europe heroin sold on the streets has been found to contain
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anything from anthrax, fentanyl, and benzodiazepines though to less harmful
additives such as caffeine and sugar?4. Similar contamination problems
appear to be a growing issue in Australia, with the highly potent synthetic
opioid fentanyl being found as a contaminant in cocaine and
methamphetamines?®. If Governments are really concerned about harm
minimisation to users, there must be provision of a safe supply and scrutiny of
use patterns, for example through prescription or other regulated
mechanisms. Already with cannabis, there are examples of people with heavy
usage having their lives considerably disrupted. This is compounded by
inadequate availability of addiction related health services once someone
(often belatedly) recognises that their use patterns are having a negative
influence on their lives. In countries like Switzerland and Germany they have
used medically administered heroin for opioid dependence, known as heroin-
assisted therapy or HAT?®, This approach has allowed the local health
authorities to control the dosage and purity of the prescribed drug reducing
the risks around contamination and allowing them to assist in supporting
people towards recovery.

e Given that supply of all illicit drugs and their commercial sale will remain illegal
under the Bill, people seeking to acquire such drugs must interact with
criminals and must spend considerable time and money acquiring these
substances. These interactions can lead, often inadvertently or through
contamination, to their use of other drugs which may be more addictive. If
they have problematic usage, this can take a lot of their time and their
capacity to lead a normal life is further inhibited.

3.3 Drug Driving

Drug driving offences were also raised as a concern. The challenge for consumers is
that for several of the substances allowed in the Bill, the active chemicals are
detectable in the body far longer than they affect a person’s capacity to drive. This is
particularly the case for drugs like Cannabis. Unlike alcohol there is no clear
relationship between the blood THC levels and impairment, as such it is difficult to
determine when THC induced driving impairment subsides?’. Studies have shown
that it takes 5-7hrs post inhalation of cannabis to regain safe driving capacity. Blood
and Oral (saliva) tests, however, can detect THC in a person’s system well beyond
this time limit. For example, blood tests typically can detect substance use that
occurred within 2-12 hours and saliva tests can be used to detect substance use 24-
48 hours after last use?®. Drink and drug driving laws in the ACT state:

“under section 20 of the Road Transport (Alcohol and Drugs) Act 1977 it is an
offence for a person to drive a motor vehicle on a public street or in a public
place if the person has a prescribed drug present in the person's blood or oral
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fluid. A 'prescribed drug' means the active ingredient in cannabis (delta-9-
tetrahydrocannabinol), methamphetamine or MDMA (ecstasy).”?°

This means that even when a person is safe to drive based on the research e.g.
24hrs after smoking cannabis, they can still be convicted for drug driving. This
inconsistency between people’s lived experience, the research and the legislation
make it difficult for people to make safe assessments about their capacity to drive. It

is important that we examine this issue and ensure that the ACT legislation on drug
driving is in line with the evidence.
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4. Concluding remarks

As was highlighted in this submission the Bill is an important step in a harm
minimisation approach to AOD, however there is also a lot more work to be done.
HCCA wants to highlight the important place for consumers and their families in this
work and the need for the Inquiry to listen to the lived experiences of people who use
illicit substances in the ACT. It is also important to really understand the experiences
of consumers and their families when looking at problem AOD use to look at what
the barriers to accessing care may be and what we as a community can do to help
reduce the harm that AOD use, and misuse, can cause.
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